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Lawyers and Stress Management

By Dana Freers, President of the Macomb Bar Association

Did you know that being a lawyer
is considered one of the most stressful jobs?

I began my year talking about mental health and the
importance of taking care of ourselves, so it seems appropriate
to delve into the area of stress management and mental health
once more. In case you couldn’t tell, this is an area that I think
is so important for us and one 'm glad has been gaining
more attention.

Did you know that according to the US. Bureau of
Labor Statistics, being a lawyer is considered one of the
most stressful jobs? Over half of lawyers report feeling
chronic stress and experiencing burnout at some point in
their careers. I think we’ve all probably experienced some
type of burnout at some point and there’s no question that
we all have to deal with stress. But that’s the key — how to
best deal with it.

Whitney Lemelin chairs our Professional Health and
Wellness committee and he had a guest speaker come in and
run through easy meditation and breathing exercises.
Something as simple as taking a minute to stop and breathe
really can be beneficial:

* Let your breath flow as deep down
into your belly as is comfortable,
without forcing it.

* Try breathing in through your nose
and out through your mouth.

* Breathe in gently and regularly.
Some people find it helpful to count
steadily from 1 tfo 5. You may not be
able to reach 5 af first.

* Then let it flow out gently, counting
from 1 to 5 again, if you find
this helpful.

» Keep doing this for at least 5 minutes.
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Simple right? You really will feel better! Another
tip that’s difficult for most of us to do is to just take a break.
What I mean by that is set some boundaries for yourself on
answering calls and emails. I know this is hard and I'm guilty
of this too. When that phone dings, we feel compelled to
respond right away. But as we all know, it’s usually not
necessary. Allow yourself to only engage in work
during work hours.

Finally, aside from the basics like eating healthy,

exercising and getting adequate sleep (all super easy, right?
It’s all work in progress!), find someone you can just talk to.
Oftentimes when I'm having a particularly stresstul day, I'll
call one of my girlfriends and see if they can go to lunch.
It’s a nice way to take my mind off the stress and do
something else.

I suppose my underlying theme here is it’s important to
just take a break, whatever that looks like for you. Whether
that’s breathing, turning your phone off, going out with
friends or just having a conversation, my hope is that this
serves as a reminder to take care of yourselves.

May 2025



Legal Implications of Moving
Across the State of Michigan

By Timothy P. Flynn and
Frank L. Briguglio, Clarkston Legal

Clarkston

AP,
==

You got a “once in a lifetime” job offer and now you want
to move yourself and your children from Detroit to Traverse
City. You share a child in common with your ex and you have
shared parenting time pursuant to Family Court Order. What
are the legal implications of such a move in family court?

Prior to 2001 if a person who maintained physical
custody of minor children wished to move to the other side
of the State of Michigan all that was required was that person
notify the Friend of the Court of that move by changing their
address. This is no longer the case.

That was changed when the state of Michigan adopted
the factors laid out in D’Onofrio v D’ Onofrio, 365 A2d 27,
30, aff d, 265 A2d 716 (NJ Super 1976). The Michigan
Court of Appeals has laid out the 4-step process that a fact
finder must undertake relative a determination of whether
a proposed change of domicile is in a child’s best interests.'
Making such a move now requires court action in the absence
of an agreement.

The D’Onofrio test was codified by the Michigan State
Legislature in 2001, a change of domicile for a minor child
requires approval of the family court pursuant to the express
provision of MCR 3.211 (C)(1). The finder of fact, in this case,
the court considers the five factors set forth in MCL 722.31(4)
when resolving a domicile motion:

(a) Whether the legal residence change has the capacity to
improve the quality of life for both the child and the

relocating parent.

(b) The degree to which each parent has complied with,
and utilized his or her time under, a court order
governing parenting time with the child, and whether
the parent’s plan to change the child’s legal residence is
inspired by that parent’s desire to defeat or frustrate the
parenting time schedule.

(c) The degree to which the court is satisfied that, if the
court permits the legal residence change, it is possible
to order a modification of the parenting time schedule
and other arrangements governing the child’s schedule
in a manner that can provide an adequate basis for
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preserving and fostering the parental relationship
between the child and each parent; and whether each
parent is likely to comply with the modification.

(d) The extent to which the parent opposing the legal
residence change is motivated by a desire to secure a
financial advantage with respect to a support obligation.

(e) Domestic violence, regardless of whether the violence
was directed against or witnessed by the child.

The statute requires the fact finder to assess the above
factors keeping the children as the primary focus. When the
parties have joint legal standing the court must also consider, when
deciding this domicile motion, whether the proposed change of
domicile will alter the established custodial environment.! When a
change of domicile changes the established custodial environment
the petitioner has the burden of demonstrating to the finder of
fact that the proposed change is in the children’s best interests by a
preponderance of the evidence.?

One of the seminal cases on this issue is Rains v Rains,
301 Mich App 313, 325, 836 NW2d 709 (2013)., In Rains, the
Court of Appeals held:

A trial court must determine whether the
moving party has established by a preponderance of
the evidence that the factors enumerated in MCL
722.31(4), the so-called D’Onofrio factors, support a
motion for a change of domicile. Second, if the factors
support a change in domicile, then the trial court
must then determine whether an established custodial
environment exists. Third, if an established custodial
environment exists, the trial court must then determine
whether the change of domicile would modify or
alter that established custodial environment. Finally,
if, and only if, the trial court finds that a change of
domicile would modify or alter the child’s established
custodial environment must the trial court determine
whether the change in domicile would be in the child’s
best interests by considering whether the best-interest
factors in MCL 722.23 have been established by clear
and convincing evidence.*

MACOMBBAR.ORG 3



The best interests of the minor child are set forth in

eleven statutory factors contained in MCL 722.23. From a
change of domicile perspective, the Petitioner needs to make a

showing based on the following offer of proof relative to those
statutory factors.

4

(a) The love, affection, and other emotional ties existing
between the parties involved and the child.

(b) The capacity and disposition of the parties involved
to give the child love, affection, and guidance and to

continue the education and raising of the child in his or

her religion or creed, if any.

(c) The capacity and disposition of the parties involved to
provide the child with food, clothing, medical care or
other remedial care recognized and permitted under
the laws of this state in place of medical care, and other
material needs.

(d) The length of time the child has lived in a stable,
satisfactory environment, and the desirability of
maintaining continuity.

(e) The permanence, as a family unit, of the existing or
proposed custodial home or homes.

(f) The moral fitness of the parties involved.
(g) The mental and physical health of the parties involved.

(h) The home, school, and community record of the child.

MACOMB COUNTY PROSECUTOR
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(i) The reasonable preference of the child, if the court
considers the child to be of sufficient age to express
preference.

(j) The willingness and ability of each of the parties to
facilitate and encourage a close and continuing parent-
child relationship between the child and the other parent
or the child and the parents. A court may not consider
negatively for the purposes of this factor any reasonable
action taken by a parent to protect a child or that parent
from sexual assault or domestic violence by the child’s
other parent.

(k) Domestic violence, regardless of whether the violence
was directed against or witnessed by the child.

(1) Any other factor considered by the court to be relevant
to a particular child custody dispute.

Knowing how to properly navigate these factors is crucial
to being successful in a change of domicile case.

! See Walters v Walters, 112 Mich App 1, 12-13, 314 NW2d 778
(1981), adopting the 4-pronged “D’Onofrio test” set forth in D Onofrio v
D’Onofrio, 365 A2d 27, 30, aff d, 265 A2d 716 (N]J Super 1976); when
these factors were codified by statute in Michigan, the legislature added the

‘domestic violence” factor which is relevant in the case at bar.

2 Sulaica v Romerty, 308 Mich App 568, 582, 886 NW2d 838
(2014), citing Brown v Loveman, 260 Mich 576, 598, n7; 680 NW2d
432 (2004); Gagnon v Glowacki, 295 Mich App 557, 570; 815 NW2d
141 (2012); and Rittershaus v Rittershaus, 273 Mich App 462, 470; 730
NW2d 262 (2007).

31Id., also see MCL 722.27(1).
* Rains v Rains, 301 Mich App 313, 325; 836 NW2d 709 (2013).
MACOMB BAR ASSOCIATION
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“Must, Not Shall”

By Sherriee L. Detzler, SBM Commissioner—District D

In 2020, the Michigan Supreme Court adopted 12 Prin-
ciples of Professionalism to serve as guidance to help attorneys
and judges remain mindful of the foundational principles of
personal conduct that have always been a bedrock of the legal
profession. The 12 principles are at the heart of ongoing efforts
to educate Michigan attorneys and judges about the importance
of professionalism and civility.

As stated in Administrative Order No. 2020-23 —
Professionalism Principles for Lawyers and Judges: In fulfilling
our professional responsibilities, we as attorneys, officers of the
court, and custodians of our legal system, must remain ever-
mindful of our obligations of civility in pursuit of justice, the rule
of law, and the fair and peaceable resolution of disputes and
controversies. In this regard, we adhere to the following
principles adopted by the State Bar of Michigan and authorized
by the Michigan Supreme Court.

¢ We show civility in our interactions with people involved
in the justice system by treating them with courtesy and respect.

o We are cooperative with people involved in the justice
system within the bounds of our obligations to clients.

e We do not engage in, or tolerate, conduct that may be
viewed as rude, threatening or obstructive toward people
involved in the justice system.

e We do not disparage or attack people involved in the
justice system, or employ gratuitously hostile or demeaning words
in our written and oral legal communications and pleadings.

e We do not act upon, or exhibit, invidious bias toward
people involved in the justice system and we seck reasonably to
accommodate the needs of others, including lawyers, litigants,
judges, jurors, court staff, and members of the public, who may
require such accommodation.

o We treat people involved in the justice system fairly and
respectfully notwithstanding their differing perspectives,
viewpoints, or politics.

e We act with honesty and integrity in our relations with
people involved in the justice system and fully honor promises
and commitments.

e We act in good faith to advance only those positions in
our legal arguments that are reasonable and just under
the circumstances.
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o We accord professional courtesy, wherever reasonably
possible, to other members of our profession.

¢ We act conscientiously and responsibly in taking care of
the financial interests of our clients and others involved in the
justice system.

¢ We recognize ours as a profession with its own practices
and traditions, many of which have taken root over the passing of
many years, and seck to accord respect and regard to these
practices and traditions.

e We seek to exemplify the best of our profession in
our interactions with people who are not involved in the
justice system.

Credit SBM Special Committee on Proféssionalism and Civility
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Rethinking Beneficiary Designations:

Why the Trust Should Often Be the
Beneficiary of Your Client’s Retirement Plan

By: Patrick Simasko, Esq., Simasko Law, Mt. Clemens, Michigan
Elder Law Professor, Michigan State University College of Law

I. Introduction

Retirement accounts often represent a substantial
portion of a client’s estate, yet the beneficiary designation
forms that control their distribution are too often treated as
an afterthought. Estate planning attorneys are familiar with
the routine: the client names their spouse as the primary
beneficiary, and their children as contingent beneficiaries —
focusing solely on the fact that they want their accounts to
avoid probate.

But what happens when one of those children dies
prematurely? In far too many cases, the grandchildren
are unintentionally excluded, even when the intent was to
provide for them. The boilerplate forms provided by financial
institutions generally do not handle multigenerational planning
well, and rarely accommodate the special considerations that
arise in second marriages, special needs situations, or minor
beneficiaries or those with serious drug or alcohol problems.

This article explores the growing need to name a trust —
not individual children — as the contingent beneficiary of IRAs
and 401 (k)s. It will examine the pros and cons of this strategy,
the tax and administrative implications, and practical guidance
for ensuring a trust qualifies as a “designated beneficiary” under
IRC § 401(a)(9). With the right drafting and foresight, trusts
can provide both flexibility and control while avoiding the
unintentional disinheritance of grandchildren.

II. The Hidden Problem With Naming
Children as Primary Beneficiaries

It is common practice to name a spouse as the primary
beneficiary of a retirement account and the children as contingent
beneficiaries. The rationale is simple: defer taxes for the longest
period and ensure the next generation receives an equal share.
However, this planning often assumes that all children will survive
the account holder—a dangerous assumption.

If a child dies before the account owner, many beneficiary
forms default to a per capita distribution. This means that
the deceased child’s share is not passed down to their children
(i.e., the account owner’s grandchildren) but instead is divided
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equally among the surviving children. This runs contrary to
most clients’ wishes, who expect that a predeceased child’s share
would go to down their children per stirpes.

Here’s a clear illustration:

Dad just passed away and now Mom just inherited
his $1 Million Dollar IRA. She names her two children
as equal primary beneficiaries assuming that if one of her
children dies, their share will go down to their children.
Tragically, her eldest son passes away before she does. When
Mom eventually dies, her IRA is distributed entirely to her
surviving child. Her two grandchildren—the children of her
deceased son—receive nothing.

What happened? The financial institution’s beneficiary
form defaulted to a per capita distribution, and it either didn’t
provide space to name grandchildren as contingent beneficiaries
or failed to include a proper per stirpes election. Mom, like
many clients, assumed the form covered these scenarios
and didn’t scrutinize the instructions. She unintentionally

disinherited her grandchildren.

Now the surviving child is left to decide whether to gift
a portion to their nieces or nephews. If they do, complex tax
issues arise: It would be the daughter that pays the income taxes
on the IRA distribution, at the highest tax rate possible.

III1. The Role of Trusts in Retirement
Plan Beneficiary Designations

Naming a trust as the beneficiary (after the spouse) of a
retirement account can address many of the problems described
above. When a properly drafted trust is named, the client’s
wishes are preserved, even if the institution’s form is limited.

To qualify as a “designated beneficiary” under IRC §
401(a)(9), the trust must be a valid see-through trust.
This includes:

oThe trust must be valid under state law.

o The trust must be irrevocable (or become irrevocable

upon death).
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oThe trust beneficiaries must be identifiable from the
trust document.

e A copy of the trust (or list of beneficiaries) must be
provided to the plan administrator by October 31 of
the year after the participant’s death.

There are two types of see-through trusts:

¢ Conduit Trusts, where RMDs are passed directly
to the individual beneficiary each year, preserving
stretch options under SECURE Act exceptions.

e Accumulation Trusts, which allow RMDs to be
retained in the trust, offering more protection to
those beneficiaries that might have special needs
or drug problems who cannot have any access to
fund. The added protection comes with at a cost of
accelerating tax liability.

Trusts can be customized to:

e Provide lifetime benefits to a child, with remainder
to grandchildren.

e Protect assets from divorce, creditors, or lawsuits.

e Include special needs provisions without affecting

public benefits.

e Manage distributions to minors or financially
irresponsible heirs.

IV. Obstacles When Financial Institutions
Deal With Trust Beneficiaries

Despite the clear advantages of naminga trust, practical
complications remain. Some custodians resist paying benefits
to a trust, citing that “a trust is not a person” and therefore
cannot qualify under the beneficiary rules. This is often a
misunderstanding of IRS regulations.

Other issues include:
e Delays in processing RMDs or lump sum payouts

o Institutional refusal to recognize the trust as a see-
through entity without a court order or legal opinion

o Staff inexperience leading to improper implementation
To mitigate these risks, attorneys should:

e Coordinate with the institution before death

o Submit trust documentation well in advance

e Draft the trust to clearly satisty the see-through rules

e Provide model language on the beneficiary designation
form that matches the trust name and date precisely

V. Practical Drafting and Planning Tips

Some practical guidance for implementing a trust-based
beneficiary designation:
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¢ Always name the spouse first when appropriate.
A spousal rollover offers the most favorable
tax treatment. Second marriages may alter this
recommendation.

o Use the full legal name of the trust, including the
date, as the contingent beneficiary: “The Simasko
Family Trust dated January 1, 2020

e Avoid generic language like “my living trust” or “the
trust I created.”

e Indicate per stirpes or per capita treatment inside the
trust, not on the designation form.

o If using a conduit trust, ensure the trust mandates
distribution to the beneficiary immediately after
receipt from the plan.

o If using an accumulation trust, plan for higher income
tax exposure and structure the trust to qualify under
post-SECURE Act rules or start converting to after
tax accounts which provide much more flexibility.

e Review and update both the trust and beneficiary
designations regularly, especially after births, deaths,
or divorces.

VI. Conclusion: Risk vs Control

While naming individual children as retirement account
beneficiaries is simple and tax-efficient, it carries risks that most
clients do not fully appreciate. The premature death of a child,
changing family dynamics, or a client’s desire for long-term asset
protection all point toward the benefits of trust planning.

Trusts allow attorneys to create a tailored, multi-
generational plan that aligns with a client’s real intent. They
protect assets, ensure consistent treatment, and provide
flexibility that forms alone cannot. However, success depends
on precise drafting, careful coordination with custodians, and
ongoing review.

In the end, a properly structured trust designation is
not only a legal tool but a vehicle of control, continuity, and
peace of mind.

Denis LeDuc

District Court Judge, Retired
drleduc586@gmail.com
586-265-5999
denisleduc.com

DENIs LEDuC, LLC

MEDIATION, FACILITATION, & ARBITRATION

12900 Hall Road., Ste. 310 51543 Van Dyke Av.
Sterling Heights, Ml 48313 Shelby Twp., Ml 48316
Office: 586-997-6484 Phone: 586-265-5999
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(highest rating in both legal ability and ethics)

 Completed more than 60 civil jury trials

* Experience in auto negligence, first party cases (PIP),
premises liability, general negligence and dramshop

SCHEDULING AVAILABILITY - IN-PERSON; ZOOM; OR TELEPHONE F
REASONABLE RATES - 39501 Garfield Rd., ClintonTwp. Misgozs | HOMAS M. LIZZA

O: (586) 909-4801 - C: (248) 563-2391 - TOM@THOMASMLIZZAPC.COM
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Navigate Legal Challenges
with Confidence:

-
irr. IRR-Detroit’s

Expert Litigation Support
Integra Realty Resources
Detroit

LITIGATION SUPPORT AND EXPERT TESTIMONY: A CUT ABOVE
Integra Realty Resources-Detroit’s litigation support and expert
testimony services are unmatched, providing your legal team with

a competitive edge. Our distinguished team includes 9 MAIs and

16 Certified General Real Estate appraisers, each bringing deep
specialization in a wide array of property types. From apartments
and senior housing to industrial buildings and shopping centers,

our experts deliver precise and defensible valuations, critical in legal
disputes, especially in divorce cases.

LOCAL KNOWLEDGE, NATIONWIDE REACH

With Michigan offices in Detroit and Grand Rapids, we offer
unparalleled local market insights. We also have offices in most
other states, with the capability to handle multi-state portfolio
assignments. Our access to exceptional real estate data and analytics
supports the development of winning litigation strategies, tailored to
the nuances of each case.

CHOOSE IRR-DETROIT FOR UNMATCHED REAL ESTATE EXPERTISE
Partner with IRR-Detroit for your litigation needs.

Our comprehensive services, from detailed valuations

to expert testimony, are tailored to support legal professionals.

For consultations and to explore our Litigation and Expert Witness
services, contact us today. Let the specialized knowledge and
extensive experience of IRR-Detroit bolster your legal strategy.

Integra Realty Resources - Detroit
Brad Conkey
Senior Director
400 W. Maple Road, Suite 100, Birmingham, Ml 48009
T 248.245.5393
bgconkey@irr.com | www.irr.com/detroit

Honwerable

meNark S. Switalski (Ret)

Mediation; Faecilitation & Arbitration

May 2025

S the §ate

Macomb County Bar
Association

—GOLF —

Outing and Annual
Meeting

Judge Switalski’s 30+ years
of judicial experience allows
him to unlock solutions for
some of the toughest legal cases

mediated in Metro Detroit.

ADR with Judge Switalski
places skill, empathy, knowledge
of the courtroom and integrity

at the center of your case.

Switalski Law:
586-493-9000

mark @switalskilaw.com | switalskilaw.com
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RESULTS
MATTER

MEDICAL MALPRACTICE
CATASTROPHIC INJURIES
BIRTH TRAUMA
WRONGFUL DEATH

Albert J. Dib, Esq.

Jefferson Law Center
25615 Jefferson
St. Clair Shores, MI 48081

(586)270-4010

ADib@JeffersonLawCenter.com
www.JeffersonLawCenter.com

REFERRAL FEES HONORED
AVAILABLE TO LITIGATE PENDING CASES

16 MACOMBBAR.ORG

CLASSIFIED ADS

OFFICE SPACE

BRAND NEW OFFICE SPACE - Northern Macomb/St. Clair County
RICHMOND MI: New space now being built out. Perfect for a lawyer doing:
DIVORCE/FAMILY LAW, SOCIAL SECURITY/DISABILITY, REAL ESTATE,
BANKRUPTCY. | do not practice in any of those areas.

Significant referral opportunities in a growing community.

Call Jon Frank at (248) 703-5701, or email at jfrankesq@comcast.net

Available - Two large offices in a law office suite located at 19 Mile and Garfield
with 8 established attorneys. Amenities include a full time receptionist, copier/
printer/scanner/fax, telephone and internet, secretarial units, and kitchen.

For inquiries call (586) 263-1600.

Professional office space. 15" X 13’ office with windows. Professionally decorated
common space with building receptionist, four conference rooms, copy room,
kitchen and storage room above 6926 sq ft. office space. Exterior is brick ranch.
44444 Mound Rd, Suite 100, Sterling Heights, MI 48314

Contact Ellen Mroczka 586-795-2375.

Furnished offices in Warren (13 & Hoover). $100 - $600. Choose from full time
exclusive office use, satellite office or virtual office. Call Richard (586) 939-9700

Individual Law Offices: Downtown Mount Clemens - 2 Crocker Blvd. Starting at
$300/Month including Suite Electric - Free Parking. Call Ted 586-610-7591

REFERRALS

SOCIAL SECURITY and WORKERS COMPENSATION - Casazza Law Offices - 140
years plus of combined experience with Social Security Disability and Workers
Compensation claims. Offices in Southfield and Mt. Clemens. Referral Fees.
Call Gene Casazza at (586) 468-4400 or email Gene@Casazzalaw.com

SERVICES

PROBATE SUPPORT SPECIALISTS, LLC is now serving as professional fiduciaries
for your clients who have no family or are estranged from family; we accept
appointments as Trustee, Trust Director, Trust Protector, Special Needs Trustee,
Durable Power of Attorney, Health Care Power of Attorney (on a limited basis),
Conservator, Guardian (on a limited basis), and Personal Representative;

we continue to prepare pleadings for all probate related matters, including
Accountings and unique petitions as well. Please call to discuss the particulars of
your case. We are totally insured and here to help. 586.415.0136.

May 2025



J‘s IMASKO LAW

Dedicated to Elder Law Solutions.

With 98 years combined legal experience, Simasko Law has helped
numerous Southeastern Michigan families with Elder Law Solutions.

W E W E I_C O M E YO U R — Wealth Preservation

— Estate Planning

CLIENT REFERRALS s

_— — Wills & Trust
— Medicaid Planning
586-468-6793 — VA Benefits
Referral Fees Guaranteed. — Social Security Planning

319 Northbound Gratiot Avenue . Mount Clemens, Ml 48043 . simaskolaw.com
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Macomb County Bar Association
40 N. Main St., Suite 435
Mt. Clemens, Ml 48043
MacombBar.org
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A Ray of Hope. . .
For a Brighter Tomorrow™

Please join us for a Birthday Celebration / Fundraiser

PETER J. LUCIDO

- MACOMB COUNTY PROSECUTOR -
Thursday, July 17, 2025 e 5:30 - 8:00 P.M.

THE PALAZZO GRANDE

54660 VAN DYKE, SHELBY TOWNSHIP, MI — SOUTH OF 25 MILE ROAD —
HEAVY HORS D’OEUVRES « OPEN PREMIUM BAR « DINNER/DESSERTS
$200 - per guest
— Sponsorship levels —

$2,000 Bronze Sponsorship (One table of 10 guests) $4,000 Silver Sponsorship (Two tables of 10 guests)
$6,000 Gold Sponsorship (Three tables of 10 guests) ~ $8,325 Platinum Sponsorship (Five tables of 10 guests)

Personal or PAC contributions should be made payable to: c?>r
CTE Peter J. Lucido for Prosecutor T
Deadline to send checks by mail:

Thursday, July 10, 2025 / Or pay at the door e
Mail to: CTE Peter J. Lucido for Prosecutor, ADDRESS
6303 26 Mile Road, Suite 203, Washington Township, MI 48094 Ty STATE 7
To purchase tickets online:
https://secure.anedot.com/cte-peter-j-lucido-for-prosecutor/birthday
No Corporate Checks EMAIL

Questions: (855) 758-2436
or peterjlucido@peterjlucido.com

OCCUPATION & EMPLOYER’S NAME

Maximum contribution by an individual or PAC is $8,325 per election
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Paid for by the CTE Peter J. Lucido for Prosecutor,
6303 26 Mile Road, Suite 203, Washington Township, MI48094 b e o o o o o e e e e e e e - e e m - —— = =4




